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STATEMENT OF THE QUESTIONS PRESENTED 

1. Whether the corroborating witness, aged 10, was prop¬ 
erly qualified as to her competency before being sworn as 
a witness? 

2. Was there error in admitting the testimony of an in¬ 
fant witness who is not properly qualified as to her com¬ 
petency? 

3. Whether appellant could have been convicted if cor¬ 
roborating witness’s testimony were excluded? 

4. Whether it was error for the trial judge to state that 
it was left to the jury to decide on the infant witness’ com¬ 
petency? 

5. Was it error for the Court to deny appellant’s motion 
for acquittal on the ground that the witness was not com¬ 
petent and therefor any corroboration would fail? 
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In The 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 11,567 


Alvin R. Doran, Appellant, 
v. 

United States of America, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


APPELLANT’S BRIEF AND APPENDIX 

JURISDICTIONAL STATEMENT 

This is an appeal from the judgment and sentence of the 
defendant, Alvin R. Doran, after a trial before Judge James 
W. Morris, Associate District Judge of the United States 
District Court for the District of Columbia, and a sentence 
imposed of from one to four years, execution of sentence 
suspended, defendant placed on probation in charge of Pro¬ 
bation Officer, after a verdict of guilty by the jury. 

Jurisdiction is vested in the Court by Title 28, Section 
1291, United States Code. 
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STATUTE INVOLVED 
22 D. C. Code 350(a) 

STATEMENT OF THE CASE 

The appellant, Alvin R. Doran, was indicted and tried 
in the United States District Court for the District of Co¬ 
lumbia for violation of the “Indecent Acts on Children 
Statute” (D. C. Code 22-35(a)). The indictment charges 
the appellant violated said statute on February 4, 1952, in 
the Tivoli Theater, 14th and Park Road, N. W., Washing¬ 
ton, D. C. 

Mr. Doran, the appellant, was found guilty by a jury on 
May 26, 1952, and was sentenced to imprisonment for a 
period of one year to four years and execution of that sen¬ 
tence was suspended and placed on probation. 

As the principal point of error involves the competency 
of the corroborating witness it is necessary at the outset 
to set forth the circumstances which gave birth to this 
appeal. 

Barbara Keenan, the corroborating witness, aged 10, 
when asked by the Government, in an effort to qualify the 
witness, questions as to her competency stated that: (1) 
she did not know what it means to tell the truth, (2) she 
did not know what happens to anyone who tells a lie after 
they are sworn to tell the truth (Tr. 31 and 32); and (3) 
she did not know the meaning of an oath. 

The Court, nevertheless, instructed that Barbara Keenan 
be administred the oath although it was plain that she 
knew not the meaning of an oath nor the difference be¬ 
tween truth and falsity, nor that one would be punished 
for telling a lie (Tr. 32). The Court further stated that the 
jury heard her qualification and that they “are the judges” 
(of her competency) (Tr. 32). 

There were no other witnesses who could swear to the 
truth or falsity of the charges against the appellant, Mr. 
Doran. 
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The complaining witness’ testimony in almost every de-. 
tail differed from that of the corroborating witness. That 
fact coupled with the fact that corroborating witness did 
not know what it meant to tell the truth tends to make her 
testimony unworthy of belief. 

STATEMENT OF POINTS 

1. The Court erred in permitting Barbara Keenan, the 
corroborating witness to be sworn. 

2. The Court erred in stating that the jury heard the 
qualifications of the witness, Barbara Keenan, and that 
therefore they were the judges of her competency. 

3. The Court erred in failing to grant the motion of this 
appellant for a new trial, or for a judgment of acquittal 
notwithstanding the verdict of guilty. 

SUMMARY OF ARGUMENT 

1. Without the corroborating testimony of Barbara 
Keenan this conviction could not be sustained inasmuch as 
in sex crimes of this type the law is clear that good cor¬ 
roborating evidence is required. 

2. It is within the province of the Court alone (and not 
the jury) to decide the question of competency of a witness. 

3. Witnesses under the age of 14 must be satisfactorily 
qualified before they are competent to testify. 

ARGUMENT 

1. The Court erred in permitting the corroborating wit¬ 
ness to testify without deciding the preliminary question 
of competency of said witness and leaving it to the fate of 
the jury. ! 

After reviewing the facts, it is apparent that the Gov¬ 
ernment’s case in its entirety rests solely upon the testi- 
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mony of the complaining and one corroborating witness. 
The Court stated the law of this jurisdiction correctly in 
that the testimony of the complaining witness alone is in¬ 
sufficient to sustain a conviction on the indictment in this 
case unless corroborated. (Tr.107), (Benton v. U. S., 188 
F. (2) 625). 

The basis of this appeal centers about the competency of 
the corroborating witness. Barbara Keenan, the only cor¬ 
roborating witness, stated that she is 10 years of age. (Tr. 
33). Since there is no applicable statute in the District of 
Columbia concerning the competency of witnesses gen¬ 
erally, the principles of the common law apply. At com¬ 
mon law an infant over the age of 14 was presumed com¬ 
petent, but as to infants under the age of 14 there is no 
such presumption; therefore, the correct rule is that an 
infant under the age of 14 must be qualified as a competent 
witness before it can give testimony under oath. 

The Court did assume the burden of qualifying the cor¬ 
roborating witness as to her competency in this case (Tr. 
32). Upon inquiry by the Court as to what might happen 
to her if she did not tell the truth, the witness replied that 
she did not know; whereupon the Court stated that the 
jury heard the qualifications, they are the judges. (Tr. 
32). A seasonable objection was entered by the defend¬ 
ant. 

The Court, as reflected by the record, did not rule on 
the competency of said witness but by his statement left 
it up to the jury either to accept or reject the testimony of 
the witness, that they should judge whether or not the 
witness was competent to testify; and that it was within 
their province to disqualify the witness by attaching only 
such weight to the testimony as they deemed credible and 
proper. 

In 1948, only several years ago, the Municipal Court of 
Appeals for the District of Columbia, in admonishing the 
lower court, stated: 
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“The testimony of an infant may be excluded in 
toto on grounds of incompetency, but once he is al¬ 
lowed to testify the uncertainty of his evidence goes 
only to its weight and does not disqualify it.” Fowel 
v. Wood, 62 A 2d 636 at page 637. 

thus when the Court stated that “the jury heard the quali¬ 
fications, they are the judges,” the jury was advised that 
it was within their power to disqualify the witness because 
of any uncertainty of her testimony. No other logical in¬ 
terpretation can be imputed to the Court’s pronouncement. 
This Court stated that the competency of an infant to 
testify is a matter within the discretion of the trial court. 
Beausoliel v. United States, 71 App. D. C. 111. For an 
interesting opinion where is was regarded by the Court 
to be error to leave competency to jury see Commonwealth 
v. Began, 56 N. E. 577. There the Court actually charged 
the jury that they were the judges of the competency of 
the witness. 

2. The Court erred in permitting the corroborating wit¬ 
ness to be sworn because she was not adequately and prop¬ 
erly qualified as to her competency. 

No authority need be cited for the universal proposi¬ 
tion that an infant cannot be sworn as a witness to give 
testimony, if it does not understand the nature of an oath. 
It is conceded that the infant need not know that it is sub¬ 
ject to criminal punishment for perjury nor any other 
technical requirement concerning the oath itself. This 
Jurisdiction has settled the question succinctly in Beausoliel 
v. U. S., infra, where this Court advised that: 

“The proper test in determining the qualifications 
of such witness is * * * whether the child has sufficient 
intelligence to have a just appreciation of the differ¬ 
ence between right and wrong and a proper conscious¬ 
ness of false swearing.” At page 113. 

and in U. S. v. Williams, 3 App. D. C. 335, this Court again 
stated that: 
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“Coinpentency is now regulated, not by their age, 
but their (the infants) degree of understanding which 
they appear to possess.” At page 346. 

The Municipal Court of Appeals for this District in fur¬ 
ther simplifying and expanding this test held that the in¬ 
fants’ degree of understanding is sufficient if “upon in¬ 
quiry as to what did happen to him (the infant witness) if 
he did not tell the truth, he said he would be whipped.” 
Posey v. U. S ., 41 A 2d 300. Thus it is abundantly clear 
without further discourse, that the record reflects that the 
corroborating witness was not properly nor adequately 
qualified. The Court cannot defer judgment on this ques¬ 
tion until sometime after the witness has been sworn, or 
after the witness has already testified in the presence of 
a jury. Nor can the jury speculate as to the effect it should 
give to testimony of an infant in the light of her compe¬ 
tency. The mere fact that a jury could easily discern the 
truth or falsity of a story by some infant’s wild imagina¬ 
tion is not a sound reason for dispensing with the admin¬ 
istering of an oath to an infant. An oath is more that a 
legal formality, it is the means of making a witness con¬ 
scious of the fact that he must state the truth and nothing 
but the wiiole truth. 

This record lucidly reflects that the corroborating wit¬ 
ness w’as not adequately qualified because she stated that 
she did not know’ what it meant to tell a lie; what the differ¬ 
ence w’as between right and wrong; and there is nothing in 
the record of the preliminary examination to satisfy the 
trial judge that the witness knew otherwise. The Court 
treated the entire proceeding as a mere perfunctory formal¬ 
ity. The Court cannot base its finding on competency on 
mere .suspicion and then await corroboration by the de¬ 
meanor and intelligence of the witness during interroga¬ 
tion by the attorneys for plaintiff and defendant respec¬ 
tively. 

Finally, it should be noted in the Posey case the infant 
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merely stated that he would be whipped if he told a lie. 
This whole record is entirely barren of any similar state¬ 
ment uttered by this corroborating witness which could be 
deemed a proper consciousness of the punishment for false 
swearing. 

CONCLUSION 

By reason of the foregoing it is respectfully submitted 
that the motion for acquittal notwithstanding the verdict 
or for a new trial should have been granted and failure to 
so do was error. 

Louis S. Papa, 

Edward J. Skeens, 

1507 M Street, N. W., 
Washington, D. C. 

Attorneys for Appellant 
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3 PROCEEDINGS 

BARBARA KEENAN 

was called as a witness on behalf of the Government. 


By the Court: 


Q. What is your name, Barbara? A. Barbara. 

Q. How old are you, Barbara? A. Ten. 

Q. you go to Sunday School? A. No, sir; I go to 
church. 

4 Q. In other w’ords, you go to church? A. Yes, 
sir. 

Q. You know about God, don’t you? A. Yes, sir. 

Q. Do you know what it means to swear to tell the truth? 
A. I don’t. 

Q. You don’t? A. No. 

Q. You know what it means to tell the truth, don’t you ? 
A. I don’t. 

Q. You don’t know that? A. No, sir. 

Q. Do you know what it is to tell a story, something that 
is not the truth? A. Yes. 

Q. If you swear to tell the truth, then you mustn’t tell 
a story. You understand that? A. Yes, sir. 

Q. What do you think happens to anybody that tells a 
story after they are sworn to tell the truth? A. I don’t 
know. 

5 Q. A lot of people don’t know, either, but what 
do you think? What would you think would hap¬ 
pen to somebody that swore to tell the truth and didn’t? 
A. I don’t know. 


The Court: Go ahead and administer the oath. We just 
have to do thebest we can. I tfiink the jury heard her. 
. qualifi c ation s 

Mr. McMenamin: I would like to interpose an objection 
for the record, if I may. 

The Court: All right. 

Whereupon 
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BARBARA KEENAN 

a witness called on behalf of the Government, having been 
first duly sworn, testified as follows: 

DIRECT EXAMINATION 


By the Court: 

Q. Axe ^oujgoing to tell us the trutlij 

-^Ou are not going to tell us anything that is not the 
truth? A. No, sir. 

Q. You will be punished, you think, if you do? A. Yes, 


sir. 

The Court: All right. I think I did a little leading then, 
but I don’t know what else to do. 
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No. 11,567 

QUESTIONS PRESENTED 

Where in a trial for indecent assault on a minor, a corrob¬ 
orating witness age 10 and in the fifth grade in school was 
held competent to testify and there was further corroborat¬ 
ing evidence, the questions presented in the opinion of the 
appellee are as follows: 

1. Whether this corroborating witness was properly held 
competent to testify. 

2. Where the alleged assault was properly reported by 
the victim and the appellant admitted being at the scene at 
the time and under the circumstances described, sufficient 
corroborating evidence existed independently of the testi¬ 
mony of an eyewitness to the alleged assault. 


INDEX 


Page 

Counterstatement of Facts_ 1 

Statute Involved _ 4 

Summary of Argument_ 4 

Argument: 


I. The Determination of the Competency of a Witness Is Within 
the Discretion of the Trial Court and the Exercise of That 


Discretion Herein Was Not Abused Herein_ 5 

II. Apart from the Testimony of Barbara Keenan Ample Cor¬ 
roborating Evidence Was Adduced to Sustain the Verdict_ 9 

Conclusion _ 10 

TABLE OF CASES 

Beausoliel v. United States, 107 F. 2d 292, 71 App. D.C. Ill_5,6 

Ewing v. United States, 77 U.S. App. D.C. 14, 135 F. 2d 633 

(1942) _9,10 

Garden v. State, 198 S.E. 678, 186 Ga. 615_ 7 

Hancock v. Hallman, 281 N.W. 703, 229, Wis. 127- 7 

Keefe v. State , 72 P. 2d 425, 50 Ariz. 293 - 7 

Kelly v. United States, 194 F. 2d 150, 155,-U.S. App. D.C.- 

(1952) _ 9 

Kidwell v. United States, 38 App. D.C. 566 (1912)_ 9 

Lyles v. United States, 20 App. D.C. 559 (1920)_ 10 

McGuinn v. United States, 191 F. 2d 477, 89 U.S. App. D.C. 197 

(1951) _ 9 

People v. Crowe, 61 N.E. 2d 348, 390 Ill. App. 294 - 5 

People v. Pearson, cert denied 313 U.S. 587 - 5 

Posey v. United States, 41 A. 2d 300 (D.C. Mun. Ct App.)-5,7 

Roney v. United States, 43 App. D.C. (1915)- 10 

State v. Collier, 162 P. 2d 267, 23 Wash. 2d 678- 7 

Wheeler v. United States, 159 U.S. 523 - 5 

Williams v. United States, 3 App. D.C. 335 -5,8 

























United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,567 


Alvin R. Doran, Appellant , 
v. 

United States of America, Appellee 


Appeal from the United Stales District Court for the District 

of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 

By an indictment filed March 10, 1052, appellant was 
charged with a violation of Title 22, D. C. Code, Section 
3501 (a), in committing an indecent act on one Doris 
Holland, a minor, on or about February 4, 1952, in the 
District of Columbia (R. 133). 

Appellant entered a plea of not guilty (R. 134), and after 
a trial by jury he was, on the 26th of May, 1952, found guilty 
as charged (R. 137). 

Thereafter, appellant filed a motion for a new trial (R. 

138) which, after hearing, was denied on July 3, 1952 (R. 

139) , and thereupon the appellant was sentenced to a term 
of imprisonment of 1 to 4 years, sentence was suspended 
and he was placed on probation (R. 140). 
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From the judgment of the District Court this appeal 
ensues. 

The evidence adduced may be summarized as follows: The 
complaining witness, Doris Holland, on being called as a 
witness, was examined on voir dire by the court and found 
to be competent to testify. No objection was raised as to her 
competency (R. 9, 10). She testified that on the occasion 
in question she attended the Tivoli Theater, where she 
met her friend, Barbara Keenan (R. 11). She testified 
that she and Barbara sat in the first row, that the appellant 
was sitting in the second row, and she observed that he 
had his privates exposed (R. 14). Thereafter, she testified, 
that the appellant gave them a quarter for some popcorn 
and that on their return from getting the popcorn they 
sat beside the appellant in the second row (R. 15). While 
they were sitting there, she testified, appellant told her that 
she had pretty legs and then he put his hand up under her 
breeches (R. 17). She further testified that the appellant 
wanted her to play with his privates, but she refused to do 
so (R. 18). Thereafter, she testified, appellant left and 
she then reported the incident to an usher in the theater (R. 
19). 

Barbara Keenan, on being called as a witness and being 
examined by the court on voir dire, stated that she was 
ten years old, that she attended Sunday school, and knew 
about God. She stated she didn’t know what it was to tell 
the truth, that she knew what it was to tell a story, and 
that she understood that if she swore to tell the truth, 
she must not tell a story. She further was asked if she 
knew what happens to one who tells a story after swearing 
to tell the truth and replied in the negative. She was then 
sworn, but before proceeding further the court asked her if 
she was going to tell the truth and she replied in the affirma¬ 
tive. On being asked if she thought she would be punished 
if she didn’t tell the truth, she again responded in the af¬ 
firmative. The court then permitted counsel to proceed 
(J.A.1,2). 

She stated that she was ten years old and in the fifth 
grade in school (R. 33, 34). On the day in question she 
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met Doris in the Tivoli Theater and stated that they sat 
in the first row (ft. 36). When she first noticed appellant 
he was sitting in the second row. She stated he gave Doris 
some money and they got some popcorn (R. 37, 38). She 
testified that on returning they sat in the same row with 
appellant and that she saw him put his hand up Doris’ 
dress (R. 39). After the appellant left she stated that 
Doris hollered at the usher (R. 31). 

George Khosrofian testified that on February 4, 1952, 
while employed as an usher at the Tivoli Theater, he saw 
the girls and they made a complaint to him that a man was 
doing “nasty things” (R. 46). 

Raymond Burch testified that on February 4, 1952, while 
employed as a manager at the Tivoli Theater, that he talked 
with the girls and they made a similar complaint to him 
(R. 50). 

Officer Weaver testified that the complaining witness had 
identified the appellant in a lineup as the man who mo¬ 
lested her (R. 52). He stated that the appellant on inter¬ 
rogation admitted being in the Theater and giving the girls 
the money. He further testified that the appellant stated 
to Weaver that the children were talking dirty and that the 
complaining witness kept pulling her dress up in front of 
him and that he reprimanded her and when he reached 
over to tell them to sit down he touched her leg but that 
his only purpose was to make her behave herself (R. 53, 54). 

Two witnesses testified as to the appellant’s good char¬ 
acter in respect to morals and veracity (R. 57-61). 

The appellant took the stand and testified that he entered 
the theater on the date in question around 5:00 p.m. and 
sat in the second row (R. 62). He denied exposing himself 
and stated that he first saw the children sitting in the first 
row and that they asked him for a quarter, which he gave 
them and they left (R. 64). In response to the direct ques¬ 
tion as to whether he put his hands up the girl’s dress he 
stated that he did not, but that he pushed her leg when she 
used a “bad word” (R. 65). He further testified that about 
ten or fifteen minutes later he left to keep an appointment 
(R. 65). He stated that he was arrested two nights later 
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at the theater (R. 65, 66), that the girl identified him in the 
lineup (R. 67), and denied again committing the alleged as¬ 
sault (R. 67). On cross-examination he stated that the little 
girl’s lewd conversation caused him to slap or touch her 
leg (R. 72, 73). 

On rebuttal Barbara Keenan testified that she saw the 
appellant with his pants open (R. 77, 79). At the conclu¬ 
sion of the case the court in instructing the jury included 
in its charge the admonition that the jury should carefully 
scrutinize the testimony of the children and consider 
the weight to be-given their testimony (R. 107). After 
deliberation the jury returned a verdict of guilty as charged 
(R. 113) and as stated appellant received a sentence of 1 
to 4 years, was placed on probation and this appeal ensued. 

STATUTE INVOLVED 

Title 22, District of Columbia Code, Section 3501(a) 
provides: 

Any person who shall take, or attempt to take any 
immoral, improper, or indecent liberties with any child 
of either sex, under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person 
or of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part 
or member thereof, of such child, with the intent of 
arousing, appealing to, or gratifying the lust or pas¬ 
sions or sexual desires, either of such person or of such 
child, or both such person and such child shall be 
imprisoned in a penitentiary, not more than ten years. 

SUMMARY OF ARGUMENT 

I 

The trial court did not abuse its discretion in holding 
competent to testify a ten year old eyewitness who was in 
the fifth grade in school and who stated that she knew that 
if she swore to tell the truth she musn’t tell a story and 
further stated that she was going to tell the truth and that 
she knew she would be punished if she did not tell the truth. 
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n 

The corroborating evidence necessary to sustain a con¬ 
viction for an indecent assault on a minor need not be di¬ 
rect but may be circumstantial. Here the evidence showed 
that the victim of the alleged assault promptly reported the 
incident and further the appellant admitted being at the 
scene at the time and under the circumstances described and 
further admitted touching the complaining witness though 
he denied any improper intent. Under these circumstances 
there existed ample corroborating evidence independent of 
the testimony of an eyewitness to the assault. 

ARGUMENT 

I 

The Determination of the Competency of a Witness Is Within 
the Discretion of the Trial Court and the Exercise of That 
Discretion Herein Was Not Abused. 

Appellant in his brief appears to urge principally that 
the witness Barbara Keenan was incompetent and, there¬ 
fore, her corroborating testimony should not have been re¬ 
ceived in evidence. This contention is without merit. The 
question of the competency of a witness is, of course, with¬ 
in the discretion of the trial court, which discretion will 
not be disturbed absent abuse. Wheeler v. United States, 
159 U.S. 523; Williams v. United States, 3 App. D.C. 335; 
Beausoliel v. United States, 107 F. 2d 292, 71 App. D.C. Ill; 
Posey v. United States, 41 A. 2d 300 (D.C. Mun. Ct. App.); 
People v. Pearson, cert, denied 313 U.S. 587; People v. 
Crowe, 61 N.E. 2d 348, 390 HI. App. 294. As stated in the 
Wheeler case, supra, at p. 524, 525: 

While no one would think of calling as a witness an 
infant only two or three years old, there is no precise 
age which determines the question of competency. This 
depends on the capacity and intelligence of the child, 
his appreciation of the difference between truth and 
falsehood, as well as of his duty to tell the former. 
The decision of this question rests primarily with the 
trial judge, who sees the proposed witness, notices his 
manner, his apparent possession or lack of intelligence, 
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at the theater (R. 65, 66), that the girl identified him in the 
linenp (R. 67), and denied again committing the alleged as¬ 
sault (R. 67). On cross-examination he stated that the little 
girl’s lewd conversation caused him to slap or touch her 
leg (R. 72, 73). 

On rebuttal Barbara Keenan testified that she saw the 
appellant with his pants open (R. 77, 79). At the conclu¬ 
sion of the case the court in instructing the jury included 
in its charge the admonition that the jury should carefully 
scrutinize the testimony of the children and consider 
the weight to be-given their testimony (R. 107). After 
deliberation the jury returned a verdict of guilty as charged 
(R. 113) and as stated appellant received a sentence of 1 
to 4 years, was placed on probation and this appeal ensued. 

STATUTE INVOLVED 

Title 22, District of Columbia Code, Section 3501(a) 
provides: 

Any person who shall take, or attempt to take any 
immoral, improper, or indecent liberties with any child 
of either sex, under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person 
or of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part 
or member thereof, of such child, with the intent of 
arousing, appealing to, or gratifying the lust or pas¬ 
sions or sexual desires, either of such person or of such 
child, or both such person and such child shall be 
imprisoned in a penitentiary, not more than ten years. 

SUMMARY OF ARGUMENT 

I 

The trial court did not abuse its discretion in holding 
competent to testify a ten year old eyewitness who was in 
the fifth grade in school and who stated that she knew that 
if she swore to tell the truth she musn’t tell a story and 
further stated that she was going to tell the truth and that 
she knew she would be punished if she did not tell the truth. 
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n 

The corroborating evidence necessary to sustain a con¬ 
viction for an indecent assault on a minor need not be di¬ 
rect but may be circumstantial Here the evidence showed 
that the victim of the alleged assault promptly reported the 
incident and further the appellant admitted being at the 
scene at the time and under the circumstances described and 
further admitted touching the complaining witness though 
he denied any improper intent. Under these circumstances 
there existed ample corroborating evidence independent of 
the testimony of an eyewitness to the assault. 

ARGUMENT 

I 

The Determination of the Competency of a Witness Is Within 
the Discretion of the Trial Court and the Exercise of That 
Discretion Herein Was Not Abused. 

Appellant in his brief appears to urge principally that 
the witness Barbara Keenan was incompetent and, there¬ 
fore, her corroborating testimony should not have been re¬ 
ceived in evidence. This contention is without merit. The 
question of the competency of a witness is, of course, with¬ 
in the discretion of the trial court, which discretion will 
not be disturbed absent abuse. Wheeler v. United States, 
159 U.S. 523; Williams v. United States, 3 App. D.C. 335; 
Beausoliel v. United States, 107 F. 2d 292, 71 App. D.C. Ill; 
Posey v. United States, 41 A. 2d 300 (D.C. Mun. Ct. App.); 
People v. Pearson, cert, denied 313 U.S. 587; People v. 
Crowe, 61 N.E. 2d 348, 390 HI. App. 294. As stated in the 
Wheeler case, supra, at p. 524, 525: 

While no one -would think of calling as a witness an 
infant only two or three years old, there is no precise 
age which determines the question of competency. This 
depends on the capacity and intelligence of the child, 
his appreciation of the difference between truth and 
falsehood, as well as of his duty to tell the former. 
The decision of this question rests primarily with the 
trial judge, who sees the proposed witness, notices his 
manner, his apparent possession or lack of intelligence, 
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and may resort to any examination which will tend to 
disclose his capacity and intelligence, as well as his 
understanding of the obligations of an oath. As many 
of these matters cannot be photographed into the re¬ 
cord, the decision of the trial judge will not be dis¬ 
turbed on review, unless from that which is preserved 
it is clear that it was erroneous. These rules have been 
settled by many decisions, and there seems to be no dis¬ 
sent among the recent authorities. 

The test in determining the competency has been suc¬ 
cinctly set forth in Beausoliel v. United States, supra, 
where, in holding that a six year old child was competent 
to testify in an indecent assault case, this Court stated at 

p. 112: 

Error is assigned to the action of the court in per¬ 
mitting the child to testify, the ground of objection be¬ 
ing that she was not qualified, first, because of her ten¬ 
der age and lack of understanding of the difference 
between right and wrong, and of the consequences of 
telling an untruth, and, second, because she was not 
sworn before testifying. There is not merit in either 
contention. 


The examination of the witness on voir dire in the 
present case is not included in the record on appeal, 
the only evidence of her testimonial qualifications be¬ 
ing her statements on cross-examination to the effect 
that “she attended Sunday School where she sang 
songs and played games; that she did not believe in 
Hell or the Devil, and did not believe that people who 
told untruths or did other ‘bad things’ would be pun¬ 
ished after death; that she believed people who did 
not tell the truth would ‘get in trouble’ and would re¬ 
ceive punishment of some kind or other.” The proper 
test in determining the qualifications of such a witness 
is not whether he believes in the devil or that liars 
will be punished after death, but whether the child has 
“sufficient intelligence to have a just appreciation of 
the difference between right and wrong, and a proper 

conciousness of the punishment of false swearing.” 

• * • 
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In arriving at a decision as to the competency of children, 
isolated answers or negative answers to abstract questions 
as to the difference between right and wrong or the nature 
of an oath are not determinative. Posey v. United States, 
supra; Keefe v. State, 72 P. 2d 425, 50 Ariz. 293; Staie v. 
Collier, 162 P. 2d 267, 23 Wash. 2d 678; Gorden v. State, 
198 S.E. 678, 186 Ga. 615; Hancock v. Hallman, 281 N.W. 
703, 220 Wis. 127. 

As stated in Posey case, supra, at p. 301, 302: 

• * • Upon such an inquisition the trial court is no more 
bound by a negative answer than by an affirmative one. 
Whatever the answer, the court must reach a decision 
on the whole examination, including its observation of 
the child and his manner and conduct while under ex¬ 
amination. Many an intelligent adult would hesitate 
before claiming an understanding of the difference be¬ 
tween right and wrong—at least without some prelimi¬ 
nary definition of the terms. Philosophers, theologians 
and moralists have dealt with this subject at length 
and have not always reached the same conclusion. King 
Solomon’s wise request of the Lord was for an under¬ 
standing to discern between good and evil. 

It is easily understandable that this ten year old boy, 
in a strange and embarrasing setting would give neg¬ 
ative answers to abstract questions concerning the dif¬ 
ference between right and wrong or the nature of an 
oath, and yet at the same time have sufficient capacity 
for observation, recollection and communication, plus 
a conciousness of the duty to tell the truth, to fully 
qualify him as a witness. See 1 Wigmore one Evi¬ 
dence 2d Ed., sec 506, quoted in Beausoliel v. United 
States, supra. The average child is far better qualified 
to truthfully testify to facts than to answer abstract 
questions concerning his mental and moral capacities. 
The books are full of cases where children consider¬ 
ably younger than this witness have been permitted to 
testify. We find no reason for disturbing the rule of 
the trial court. 

Applying the determinative criteria of intelligence and 
consciousness of the duty of telling the truth, it is manifest 
that the trial court did not abuse its discretion in holding 
Barbara Keenan competent to testify. She was a girl ten 


s 


years of age and in the fifth grade in school. She stated 
that she attended church and knew about God. She fur¬ 
ther responded that she knew what a * * story’ ’ was and that 
she understood that if she swore to tell the truth she must 
not tell a “story”. Finally, before counsel was allowed to 
interrogate her, she responded that she was not going to 
tell anything that was not the truth and that she knew she 
would he punished if she did. Clearly, having elicited her 
knowledge of the difference between truth and falsehood 
and her conciousness of the consequences of lying and fur¬ 
ther having a witness before it, the trial court did not abuse 
its discretion in holding her testimony to be competent. 
Under these circumstances the language of this Court in 
the Williams case is particularly apposite. There, in hold¬ 
ing a seven year old child competent, it was stated at p. 
339: 


* * • We have no doubt that the learned judge who 
tried this case was right in the conclusion reached by 
him on this point; and we are not at all sure that his 
decision of the question is a proper subject of review 
by us under the circumstances of the case. Certainly, 
with the child before him, he was more competent than 
we can be to determine the extent of her intelligence 
and the degree of moral responsibility of which she 
was capable; and with his determination of that ques¬ 
tion we ought not to interfere without grave reason 
therefor, especially when we remember that the jury, 
too, had to pass upon the same question, and did vir¬ 
tually pass upon it in estimating the credibility of the 
witness. It seems to us that only a grave abuse of dis¬ 
cretion would warrant our interference with the action 
of the trial judge in such a case: and there is no pre¬ 
tence of any such abuse of discretion.* * * 

The record herein clearly indicates that the trial court 
did not abuse its discretion in determining the witness Bar¬ 
bara Keenan competent to testify, and appellant’s argu¬ 
ment therein is without merit. 
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n 

Apart From the Testimony of Barbara Keenan Ample Cor¬ 
roborating Evidence Was Adduced to Sustain the Verdict. 

Appellant treats the testimony of Barbara Keenan as 
the sole corroberating evidence herein. Such, of course, is 
not the case and the record reveals that quite apart from 
her testimony, substantial evidence exists to corroborate 
the testimony of the complaining witness. Appellant pro¬ 
ceeds, apparently, on the premise that the corroborating 
evidence must be direct evidence, i.e., an eye witness, and 
without Barbara’s testimony there would be no such evi¬ 
dence. Such, of course, is not the law; the corroborating 
evidence is sufficient even though indirect or circumstantial. 
Kidwell v. United States, 38 App. D.C. 566 (1912); Ewing 
v. United States, 77 U.S. App. D.C. 14,135 F. 2d 633 (1942); 
McGuirm v. United States, 191 F. 2d 477, 89 U.S. App. D. 
C. 197 (1951). As stated in the Ewing case in rejecting argu¬ 
ment at p. 17: 

* * * Hence corroboration, in the sense that there must 
be circumstances in proof which tend to support the 
prosecutrix’ story, is required, and for lack of it Kid- 
well’s conviction for one offense was reversed. 

But to safeguard the defendant by requiring cor¬ 
roboration in this sense is one thing. To throw around 
him a wall of immunity requiring the testimony 
of an eyewitness or “direct evidence,” which is 
more than circumstantial, in support of the prose¬ 
cutrix’ story, is another. We are satisfied that the 
rule stated in the Kidwell decision is one which should 
not be overthrown. 

Here the corroboration was supplied by the appellant 
himself in his admission that he was at the scene at the 
time and under the circumstances described, See Kelly v. 
United States, 194 F. 2d 150, 155, — U.S. App. D.C. — 
(1952), his admission that he gave the girls, who were 
strangers to him, money and his further admission that he 
did, in fact, touch the child, though his attempted explana¬ 
tion would avoid any wrongful intent therein. Further and 
conclusive corroboration is found in the prompt reports by 
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the girls to the usher and the theatre manager of the con¬ 
duct of the appellant. Ewing v. United States, supra; 
Roney v. United States, 43 App. D.C. (1915); Lyles v. 
United States, 20 App. D.C. 559 (1920). 

Under these circumstances, it is apparent that quite apart 
from the corroborating testimony of Barbara, there existed 
sufficient independent corroborating evidence to sustain the 
verdict. 

CONCLUSION 

For the reasons assigned therefor, the judgment of the 
lower court should be affirmed. 

Charles M. Irelax 
United States Attorney 

Emory W. Reisixger II 

William R. G-lexdox 
Assistant United States 
Attorneys 
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